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ENVIRONMENTAL PROTECTION (0S-230}, US. Emvironmental Protection B proinulgatéd as Appendix A of the
AGENCY Agency, 301 M Street SW., Washington, NCP (47 FR 31218, July 18, 1982).}
DC 20460, or the Superfund Hotlime, Section 105(a}{8)(B) of CERCLA, as
40 CFR Part 300 phone (800) 424-9348 (or 382-3000 in the  amended by SARA, requires that the o
Washington, DC, metropolitan srea.) statutory criteria provided by the HRS |
[FRL-3535-2] proy . .
SUPPLEMENTARY INFORMATION: ° be used to prepare a list of national ’
The National Priorities List for ' . priorities among the known releases or
Uncontrolled Hazardous Waste Sites;  1able of Contents threatened releases of hazardous
Listing Policy for Federal Facilities 1. Introduction substances, t};;ollutantcsli.scu- conflghmixlxants
. . IL Development of the Policy for Listing throughout the United States. The list, -
AGENCY: Environmental Protection Federal Facility Sites which is Appendix B of the NCP, is the
Agency. I Coordination of Response Authoritiss at National Priorities List {“NPL"). Section
ACTION: Notice of policy statement. Federal Facility Sites on the NPL 105(a)(8)(B} also requires that the NPL
- IV. Response to Public Comments be revised at least annually.
SUMMARY: The Environmental Protection . ;

" wy 3 ; : I lnu-oducﬁon A site can undergo CERCLA-financed
Agency (“EPA") is announcing a policy dial action onlv after it is placed
relating to the National Qil and In 1980, Congress enacted the . t;mﬁe al ﬁ; on only 'ad ?ir.l ltip ;‘éep otn
Hazardous Substances Contingency L as provided in the a

o > g Comprehensive Environmental ] <0 CFR 300. 2) and 300.88
Plan (“NCP"), 40 CFR Part 300, which Response, Compensation, and Lisbility Althowgh Fggg'};(l %aacxxlhty snes(:lre
was promulgated p}lrsuant_ to section 105 Act, 42 U.S.C. sections 9601-9857 ble for the NPL pursuant to the NCP
of the Comprehensive Environmental (CERCLA or “the Act"), in respamee to aligi

: : ; : . 40 2 tion 111{e)(3
Ao 1500 CERCLAY amendox by \he dangos of uncontrolied o S CERCLA, o amsned by SATA.
the Superfund Amendments and | ‘abandoned hazardous waste silgs. Hmits the expenditu: . of Superfund

CERCLA was amended in 1988 by the i Federall d faciliti
Reauthorization Act of 1986 (“SARA™ monies at Federally-owned facilities.
and Execut?ve r(‘)rdfar(;zsao (éz FR 292;) Superfund Amendments and, R e s uolact to

h Reauthorization Act (“SARA"), Pub. L. t8 of CERCLA secti
January 29, 1987). CERCLA requires that  No. 99-499, 100 Stat, 1613 ef seq. To gfgﬁ‘ﬁ;‘gm section

the NCP include a list of national CLA

priorities among the known releases or p‘m,gtl:f:,i’:f Ai‘gzgxcy (ué%j\-g%w This notice announces the Agency 8
threatened releases of hazardous Agency”) promulgated the revised policy of including on the NPL Federal
substances, pobutants, or comtaminants  National Oil and Hazardous Substances  SRCILLtY sites that meet the eligibility
throughout the United States, and that Comtingency Plen (“NCP"), 40 CPR Purt requirements (e.g., an HRS score of

the list be revised at least annually. The - 300, on July 14, 1882 (47 FR' e &59). even if such fa_cxhnea’are also
National Priorities List (“NPL"), initially purauaht to CERCLA section 106 and ﬂblecf to the corrective action
promulgated as Appendix Bof the NCP  Eyecutive Order 123186 (46 FR 42237, authorities of Subtitle C of the Resource

on September 8, 1963 (48 FR 40858), August 20, 1981). The NCP, further , ﬁ%nservg)ﬁgg ang gecovery Ara). -
This notics describus agroicy for * [Syecby EPA an Septomber 18,105 . gigeerhars in today's Fodoral Register |
placusxg%on tc;e rﬁgﬁua tgd on. g :;‘912) se,ta-izr?hove?ebl:; m ﬂ HPA hs:ldmg Pederal facility sites to >
Federally-ewued or operated fﬂh ’ m needed tg‘;lespond wncher o the NPL in confermance with this poh;y.
that meet the NPL eligibility criteria set  CERCLA to releases and threatesed B Development of the Policy for Listing
?:él?ty%: :ﬁ:: a:‘!;::c 'fm’h:bl: m tive reipases of hazardous substances, - Paederal Facility Sites

, | - ' puilatants, or ceataminants. In respoase . ' p
action authorities of Subtitle C of the to SARA, EPA proposed revisions %o the @ﬁc&: D:‘t:)t::‘y‘ :1(:2(:‘)‘(3‘?) Q{l‘tehcetl
Resource Conservetion and Recavery . NCP on December 21, 1988 (53 FR : 12 i dnsl
Act(“RCRA"L. EPAhadrequested = gia94 ' kmown releases or threatened releases.

- ‘ - of hazardous substances, poliutants, or .
13, 1887 (52 FR 17991); comments Section 108§(a)(8)(A) of CERCLA.&88  pntaminants, and section 105(a)(8)(A)
received are contained in the - amended by SARA, requires that.the directs EPA to consider certain
Headquarters Superflmd mc m HCPhc“ mﬂ for detEfm ﬂumerated and “other appmpﬂate"
Elsewhere in today’s Federal Register is priorities among releases or threatened g0ty in doing so. Thus, as a matter of
a rule adding Federal facility sites to the e.c2%€ throughout the United States pglicy, EPA has the discretion not to use

; . 4 . for the purpose of taking remedial action. t " f
NPL in conformance with this policy. and, to the extent practicable takisg iato CERCLA to respond to certain types o

public comment on this policy on May

EFFECTIVE DATE: This policy is effective  g¢count the potential urgency of sach releases.

immediately. action. for m‘:"pmos e o ramoval  When the uun:_lR NPL was X
ADDRESSES: The Headquarters action.” Removal actdn involves promuigsted (48 FR 40662, Sgptem er 8,
Superﬁmd Public Docket is located at cleanup or other actons that are taken w)‘ hlAgency announce ci;tam
the U.S. Environmental Protection in response to releases or threats of lsting po gziesf relating to 83:8 fﬂél
Agency. 401 M Street SW., Washington. * releases on a short-term or temporery ~ T8ht quahfythor the Npli' bl
DC 20460. It is available for viewing “by - basis (CERCLA secuon 101(23)). policies was that RCRA land disposa

appointment only” from ¥:00 a.m. t0 400 Remedial action tends to be longdermim 3218 that recetued hazarious waste
p-m.. Monday through Friday, excluding  nature and involves response actions . e ]C“II&Z;" I?Z‘is(the e{fecuveﬁdate of
Federal holidays. Telephone 202/382~ which are consistent with a mw R and disposal regulations}

30486. remedy for a rele:oeéCERCLA sectiast — A smemosed maior revisions o tbe HRS on

FOR FURTHER INFORMATION CONTACT: 101{24)). Criteria for determining ma sions o

Joseph Kruger, Hazardous Site priorities far possible remedial m m-m%ﬂ:: },m?}:m' o,:h' the
Evaluation Division. Office of under CERCLA are included inthe - _ PL watil tha revised HRS is finalived and takes
Emergency and Remedial Response Hazard Ranking System {“HRS™} wﬁd! offioct. CERCLA section 106(c}(1}. - -

u\



{

N

i

T

g

Federal, Register / Vol. 54, No. 47 / Monday, March 13, 1889 / Rules and Regulations

10521

would generally not be included on the
NPL. On April 10, 1885 (50 FR 14117), the
Agency announced that it was
considering revisions to that policy
based upon new authorities of the
Hazardous and Solid Waste
Amendments of 1984 ("HSWA") that
allow the Agency to require carrective
action at solid waste management units
of RCRA facilities in addition to
regulated hazardous waste management
units.

On June 10, 1986 (61 FR 21057}, EPA
announced several components of a
final policy for placing RCRA-regulated
gites on the NPL, but made clear that the
policy applied only to non-Federal sites.
The Policy stated that the listing of non-
Federal sites with releases that can be
addressed under the expanded RCRA
Subtitle C corrective action authorities
generally would be deferred. However,
certain RCRA sites at which Subtitle C
corrective action authorities are
available would generally be listed if
they had an HRS score of 28.50 or
greater and met at least one of the

llowmg criteria:

.Facﬂmes owned by persons who
have demonstrated an inability to
finance a cleanup as evidenced by their
invocation of the bankruptcy laws.
*4Facilities that have lost
au zation to operate, and for which
there ditional indications that the
owner ot gperator will be unwilling to
undertake corrective action.
alyzed 'on a case-by-case

; whose ownérs or operators have
aclear history of unwﬂlingneu to
undertake corrective action.?

‘0. 1m‘ {51 FR 21058), EPA
uldie‘onsider at a later

Federal RCRA-regulated
NPL\shmﬁd apply to

RCRA corrective acﬁon at Pederal

‘ gement units t‘51
FR 7722, March 5, 1988). Specifically,
that policy stated that:

*oRCRA section 3004(u) subjects
Federal facilities to corrective action
requirements to the same extent as
privately-owned or -operated facilities.

*,The definition of a Federal facility
boundary is equivalent to the property-
wide definition of facility at privately-
owned or -operated facilities.

The Agency determined that the great
majority of Federal facility sites that
could be placed on the NPL have RCRA-
regulated hazardous waste management
units within the Federal facility property
boundaries, subjecting them to RCRA
corrective action authorities. Therefore,
application to Federal facilities of the
March 5, 1888 boundary policy and the
June 10, 1986 RCRA deferral policy
would result in placing very few Federal
facility sites on the NPL. However,
CERCLA and its legislative history
indicate that Congress clearly intended
that Federal facility sites generally be
placed on the NPL and addressed under
the process set out in CERCLA section
120(e). Thus, EPA concluded that the
RCRA deferral policy applicable to
private sites might not be appropriate
for Pederal facilities. On May 13, 1967
{52 FR 17961), the Agency announced
that it was considering adopting & policy
for listing Federal facility sites that are
eligible for the NPL, even if they are also
subject to the corrective action
authorities of Subtitle C of RCRA; public
comment was specifically requested on
this approach.

Congress' intent that Federal facility
sites shouid be on the NPL, sven if
RCRA corrective action authorities
apply, is evidenced by the nature of the
comprehensive system of site
identification and evaluation set up by
CERCILA section 120, added by SARA.
First, in section 120(c), EPA is required
to establish a “Federal Agency
Hazardous Waste Compliance Docket,”
based on information submitted under
sections 103 and 120(b) of CERCLA, and
sections 3016, 3005, and 3010 of RCRA.?*

* Section 3016 of RCRA provides for the inventory
of Federal sites where RCRA hazardous wastes “ie
stored, trested. or disposed of or has been diepesed
of at any time™; section 3008 of RCRA requires ihe
filing of information neceseary for the iseuanss of
permita {or the obtaining of interim states) o treat,
store, or disposs of hazardous weste under RCRA:
and RCRA section 3010 requires netificetions that &
RCRA hazardons wasts is being genersted,
transported, treated. stored. or disposed ol

Thus, the docket is based heavily on
information provided by Federal
facilities that are subject to RCRA. If
Congress had intended that Federal
facilities subject to RCRA authorities
should not also be examined under the
Federal facility provisions of CERCLA,
then the legislators would not have
directed EPA to develop a docket of
facilities (for evaluation under CERCLA)
composed largely of Federal facilities
subject to RCRA,

Second, the Agency is also directed,
in CERCLA section 120{d}, to “take steps
to assure that & preliminary assessment
is conducted for each facility on the
docket,” and where appropriate, to
include such facilities on the NPL if the
facility meets “the criteria established in
accordance with section 105 under the
National Contingency Plan for
determining priorities among releases.”
(EPA does apply the CERCLA section
105 criteria—the Hazard Ranking
System (HRS}—to Federal, as well as
private, sites.) Here again, ; if Congress
had intenided that Federal facilities
subject to RCRA. authoriﬂes not be
placed on the NPL. then the legidatora

tha NPI.. all Federal

process (C'ERCLA

zo(e) (2}-(4)) to evaluate the

eann”pi of Federal facility

FPederal facﬂﬂy sites subject

Subtitle C were Udeferred from
attehtjcn under CERCLA,

3 sitec would com within the

Ro
y floot debale onh isection 120 of
btequemly secﬁbn 120 of

mhe umendmenu nquke
“ ve mﬂonwidn eﬁort to identify

ong expreued the view that
edanl facility sités on the NPL

it inforthational

and helps to set pricrities and
anup efforts on those Federal
resent the moct serious

2 (50 FR 47931, November 20,
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EPA belleves that today's decision not
to apply the jane 1988 NPL/RCRA poticy
{for non-Fedecal sites) to Pedecal
facilities is consistent with sectinn
120(a}(2) of CERCLA, wisich provides
e
and cri which are to
' * * inclusion on the National
Priorities List, or applicable to remediai
actions * * * shall also be applicable to
[Federal facilities}.” Given
Congressional intent that Federal
facility sites should be included on the
NPL, EPA interprets section 120{a}{2) to
mean that the criteria to list sites should
not be more exclusionary than the
criteria to list non-Federal gites on the
NPL. As discussed In the May 13, 1987,
notice on the policy (52 FR 17992-3),
most Federal facilities include RCRA-
regulated hazardous wasts management
units and thos, almost all waste
contamination areas within facility
boundaries are subject tn RCRA
corrective action authorities; In artdition,
§e¥en-n! poli:; Sy ﬂ:;;;iwbb
e are not to
Federal facifities. Thus, if the non-
Federal RCRA deferral policy were
applied to Federal sites, very few
Federal sites would be Hsted.

The Agency beleves that although
section 120(a}{2) evidences Congress’
intent that the Pederal agencies comply
with the same baseline of requirements
applicable to private sites. the section
does not require that all policies and
requirements applicable to private and
Federal facility sites be identical.
Indeed, Congress specifically setout a
series of requirements which apply to.
Federai facilivies in a maemer different
from, or in addition to, those applicable
to private sites, &.g., the preparation of &
separate Federal Agency Hazardous
Waste i t (section
120(c)); the aotification required befose
Federal agencies may tzansfer praperty
(section 120(h}}); and the entire process
for ai {nteragency Agreamenis at
Federal! facility sites {sootion 120(e) {2)-
(4} ey

Just as Congress recagmined that there
are unique ;;Fectsdof Federsl facilities
requiring-additional or special attentioa
in the contexts fust named, speciat
attention is also required n daciding
what listing/deferral policy should
apply to Federal versus private sites.
EPA’s opinion s that significant
differences inherent in the rules to
which Federal facility sites and private
sites are subject wnder CERCILA and the
NPL dictate that differsnt listing and
deferral policies should be crafied for
each class of facilities.

For private sites, the only logal
significance of NPL listing is that the site

becomes efigible for Pumd-fimanced
remedial action, a3 provided in the NCP
at 40 CFR 300.98(c){2) and 300.88(a){1)
(removal actions and enforcement
actions can be taken at private sites
regardless of NPL status). Indeed, EPA
recently suggested in the preamble to
proposed revisions to the NCP {53 FR
51416, December 21, 1988) that it may be
appropriate to view the non-Federal
NPL “as a list for informing the public of
hazardows waste sites that appear to
warrant * * * remedial action through
CERCLA funding along.” This
relationskip betweea the NPL and the
availability of Fund mouies (st private
sites) ts a central factor behind EPA's
deferral policies. EPA has coaclnded
that by deferring to other statutes like
RCRA, “a maximusn number of
potentially hazardons waste sites can be
addressed and EPA can direct its
CERCLA efforts {and Fund moaies, if
necessary] to those sites where remedial-
action canmot be achieved by other
means” [53 FR §1415, December 21,
1988). However, this goal of maximizing
the use of Himited Fund monies does not
apply to Pederal facility siten.

Federad facility sites on the NPL are
not eMigible for Fend-financed remediat
actions {except in the very Hmited cases
descrived in CERCLA wection 111{e)(3)).
pursuamt to the NCP at 40 CFR
300.60(c)(Z). Thaws, the defervel of Federal
facility sites from the NPL would not
result in cant econogiies io the
Fomul, atthough it conid do hara o the
informational amd goals of
mﬂ might bav

the Ageucy might bave
decided 3 deler Foderal facility sites
subject to RCRA based on a desite lo
avoid duplicatian in remedial actions
(another of the puiposes behind RCRA
deferral Yor private aites), EPA has
concluded that this goal may be
accomplished satisfactorily for Federal
facilities through the process, set out in
CERCLA section 120 {e){2)-{e)[4), of
developing stve IAGs. As
discussed in detail betow, EPA will
attempt to use the IAG process to
achieve efficient, comprehensive

for cloanwp among the variove
applicable authorities.

Finally, the deferral of Federal facittty
sites to RCRA -guthorized States, in Heu
of evaluation under the IAG procssa.
may be inconsistent with ihe intent of
that “no euthority vested in the fEPA
may be translemed” i any person. &2
US.C.ooa0g).

I11. Coordinstion of Response
aﬁaﬁuml’ed'rd?ncﬂttyﬁtuon
e NPL

EPA recognizes that when it takes C\
action under CERCLA %o address a
facility that ts also subject to RCRA
authorities, there is some risk of overlap
or even ocoaflict Sech conflict situations
are not a problem where EPA is

ible for carrying out the
requirements of both RCRA and
CERCLA (siace any jurisdictional
overlaps can be managed withia EPA).
However, an overlap of authority may
yinid disagreements as to how a site
should be cleaned up where a State kas
been suthorized to carry out all or part
of the RCRA progrem *

However, this potential overlap
between RCRA and CERCLA cleanup
authorities ts the resoht of Congressional
design, not stte listing - -=PA neither
intends nor believes that site llstings
themselves create a conffict between
CERCLA and RCRA {or State law);
rather, any conflict stems from the
overlap of the corrective action
authorities of the two statutes. The
overlap exists whenever EPA takes
CERCLA action at a site that has
regulated hazardoas waste management
units subject to a State’s RCRA program
or other State law. EPA can take such
CERCLA actions at sites not on the NPL S~
as well as at sites an the NPL.® {Such /
conflicts may also occur at privats sites N
as well as at Federal facility sites.)
There may also be cases where the
applicability of both RCRA and
CERCLA authorities at NPL sites does
not create u conflict—for examgple,
where the RCRA hazardous waste
management units are not lacluded
within the area te be addressed under
CERCLA, or where the release is exempt
from action under RCRA. Thus, conflict
between RCRA and CERCLA corrective
actions can occur at virtually any polat
in the process or not at afl

How RCRA authorities are affected (if
at all) whea CERCLA also applies to a
site is am&;gmmdy.‘e_ o
depending upon cts &
some cases, the NPL site is physically
distinct from the RCRA-reguisted

¢ EPA recognizes that many Sistes heve
hazardous wasis laws independent of et upen
mma-u'.mmm' may be

the NPL. the same analysis would apply to noa-
RCRA State laws that potentially overiap wtth
CERCLA sespanse sutheriiles.

* Romovel scfoas, a3 will w3 remedial actioes
ordered endar-esctica 198 of CERCLA, may be
taken ot nen-MPL sites. See 48 CFR 300.88(c(2) snxd
300.89(s (1).
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hazardous waste management units, and
corrective action or closure at the
regilated units may proceed under
RCRA, while at the same time a cleanup
action is proceeding af anether area of
the property under CERCLA, without the
rigk of inconsistency or duplication of
response action. In other cases, the
releases or contaminant plumes may
overlap, such that a comprehensive
solution under one statute may be the
most efficient and desirable solution.
The questions of which authority should
contral, and of bow to avoid potential
duplication or inconsistency, are often
implementation issues, to be resolved in
light of the facts of the case and after
consultation between EPA and the
concerned State. ‘

EPA's belief is that in most situations,
it is appropriate to address sites
coinprehensively under CERCLA,
pursuant to an enforeeable ag~~ement
(ie,anlAG uder CERCLA secticn
120), signed by 4 the Federal facility, EPA,
and. where potnble. the State. In ‘some

it may be sppropriate
under an IAG to divide tupunhlitiea.
fomdng CERG.A ldiviu caly on

INCONSISTENT RESPONSE ACTION.—
When either the President, ar & potenﬁany
respongible party purstiafit to an -
administrative order or consent decree mder
this Act, has initiated a remedial
investigation and feasibility study [R1/FS] for
a particular facility under this Act, no
potentially responsible party may undertake
any remedial action at the facility unless
such remedial action has been authorized by
the President.

As the Conference Report on SARA
noted, section 122(e)X6) was included in
the bill “to clarify that no potentially
respensible party [PRP} may undestake

_ any remedial action at a facility unless

such remedial action has been
authorized by the President” (or his
delegate, EPA)®. See H.R. Rep. 982, 06th
Cong., 1st Sess. at 254 {1888). See also
132 Cong. Rec. S14818 (daily ed.,
October 3, 1986] (“This ia to aveid
situations in which the PRP begins wark
at a site that prefudges or may
inconsistent with what the ﬁnaI remedy
should be or exacerbates the
problem.”]* This autharization
requirement applies to any remedial
actions taken by & PRP, including those
actfons ordered by a State, as both types
of actionr could be said ta present a
potential conflict with « CERCLA-
autherized action.®

- € The guthority ender section 228} o
esthoriss 2 memedial astion to.eostiane sller the
uumd-um“mmh
delegated ta the EPA Administraton Sow
COrder 17590, section

section 108 (or RCRA 7008Y; iv engaging i & removal

sctios wader CERCLA sestion 186 sr has incawred
costs to begin an RI/FS under CERCLA and s

m section 308 er RCRA sextien 7053, and s respomsibis

party is diligamtly esnducting ¢ remevel, an RI/PB,

CERCLA section 122(e){8] does not
constitute a prohibition on RCRA
carrective action at CERCLA sites;
rather, it provides a mechanism by
which the Agency must approve of
remedial actions commenced at sites
after an RIfFS has been initiated under
CERCLA. Such an approach would help
to avoid duplicative and wasteful
cleanup actions. This authorization
mechanism would not affect normal
hazardous waste management
requirements under RCRA, such as
complying with manifest, 90-day
storage, and labeling requirements; any
RCRA-regulated hazardous waste
management units operating at a
CERCLA site must continue to camply
with RCRA hazardous waste
management requirements, even ifa
CERCLA response action is underway.
The Agency also intends to authorize
many State RCRA =ztions, to continue,
e.g.. where the RCRA actian addresses a
unit distinct from the CERCLA
contamination, and where the RCRA
action wilt uot disrupt CERCLA
acdvities.

henwbe:el!mdecidesmamkmt
approprlute to authorize a RCRA or
other State action to. cuntlmxe under
CERC!A netwn izz(exc] m order to

relevant and appmpmate‘ qunmsm
: X {as well iae other
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after a CERCLA remedial investigation/
feasibility study (RI/FS) has begun—
even if that action has been ordered by
a State—is generally available at both
private and Pederal facility sites.
However, CERCLA section 120(a)(4)
provides that State laws shall apply to
remedial actions—including those under
CERCLA —at Federal facility sites that
are not on the NPL, thus, acting as a
general limitation cn the more general
section 122{e)(6).1° Of course, no such
limitation applies to Federal facility
sites once they are placed on the NPL. ~
The plain language of section 122{e)(8)
makes it clear that it is the RI/FS—not
the listing itself—that triggers section
122(e)(8). Indeed, an RI/FS may be
commenced prior to, as well as after,
NPL listing.!! This is especially true for
Federa! facility sites, as the President
has delegated his authority to take
CERCLA section 104 response actions
(including RI/FSs) to the Federal
agencies for most non-NPL sites
(Executive Order 12580, at section
2(e}(1)).1* Thus, when a Federal facility
is placed on the NPL, an RI/FS will often
have been commenced (or completed).
'In order to invoke the authorization
mechanism of CERCLA section 122(e){8),
EPA must make a threshold
determination of whether or not an RI/
FS “under this Act [CERCLA]" has been
initiated; studies conducted by Federal
facilities before a site has been placed
on the NPL may or may not constitute
an appropriate RI/FS in EPA's
opinion.!3 Ag a matter of policy, the

19 Section 120(a}{4) states as follows: State laws
concerning removal and remedial action, including
State laws regarding enforcement, shail apply to
removal and remedial action at facilities owned or
operated by a department, agency, or
instrumentality of the United States when such
facilities are not included on the National Priorities
List. fEmphasis added.]

Nothing in this section prevents Pederal facilities
from arguing that the doctrines of laches, estoppel
or implied preemption limit the sffect of section
120{a)(4).

! Seq SCA Services of Indiesa, kuc. v. Thomas,
834 F Supp. 1355, 1381 (W.D. Ind. 1990) (“CERCLA
clearly makes the conduct of at R1/FS a removal.
not remedial. action. so that4file sestriction that
remedial actions be taken only when the site is on
the NPL 15 simply irrelevent o & RI/FS™) 62 FR
27822 (July 22. 1967) (“an RI/FS can be parformed at
proposed [NPL] sites pursuant to the Agency’s
removal authority under CERCLA").

13 Section 104 authoriies were delegatad to the
Departments of Defense and Energy more genasrally.
although such functions must still be exercised
consistant with the requirements of section 120 of
CERCLA. Exscutive Order 12580, section 2{d).

'3 “RI/PS" is a term of art under CERCLA, and
applies to a special site study and evaluation
pursuant to saction 300.08(d) of the NCP. EPA, as
the agency entrusted with the development and
implementation of the NCP, is the recognized
on what constitutes an acceptable RI/FS ander
CERCLA.

Agency will generally interpret
CERCLA-quality RI/FSs to be those that
are provided for, or adopted by
reference, in an IAG. The Agency
believes that such a policy is consistent
with CERCLA section 120{e)(1), which
directs Federal facilities, “in
consultation with EPA," to commence
an RI/FS within six months of the
facility's listing on the NPL. In addition,
the policy will promote consistency in
RI/FS's, and will help to ensure that all
appropriate information has been
collected during the RI/FS, so that EPA
may properly evaluate remedial
alternatives at Federal facility sites as
required under CERCLA section
120(e)(4). Further, by encouraging the
development of IAGs at the early RI/FS
stage, thig policy may help to promote
coordination among the parties, and
avoid inconsistent actions.

Thus, the IAG will generally commit
the Federal facility to complete both an
RI/FS and any subsequent remedial
action determined by EPA to be
necessary.

Once an RI/FS has been commenced
under {or incorporated into) an IAG,
EPA must decide whether or not to
authorize PRPs to continue with any
non-CERCLA remedial actions (both
voluntary and State-ordered)-at the site.
This decision will be made on a case-by-
case basis, into account the-
status of CERCLA activities at the site,
and the potential for disruption of or
conflict with that work if the PRP action
were authorized.

IV. Respounse to Public Comments

On May 13, 1987 (52 FR 17991), EPA
solicited public comment on the
Agency’s intention to adopt a policy for
including eligible Federal facility sites
on the NPL, even {f they are also subject
to RCRA corrective action authorities;
the Agency received six comments on
the policy. EPA considered the
comments raised, and responds to them
as follows. \

Two of the six commenters concur
with the policy to include eligible
Federal facility sites on the NPL and
have no suggested revisions or
additional comments.

One commenter “generally supports”
the policy, but believes that the criteria
used to list Federsl facility sites are
unclear. The commenter states that “as
written, the proposed policy could be
interpreted to mean that Federal
hazardous facilities wouid be placed on
the NPL regardless of their status under
[RCRA] or their degree of actual

In response, the commenter is correct

"in concluding that under the policy,

Federal facility sites would be placed on
the NPL regardless of the facility's

status under RCRA. As discussed above..\
this is consistent with Congressional
intent that Federal facility sites should
be on the NPL. and that listing criteria
should not be applied to Federal sites in
a manner that is more exclusionary than
for private sites. However, the
commenter is incorrect in suggesting
that Federal facility sites will be listed
regardless of the degree of hazard they
present. The Agency intends to use the
HRS. the same method used for non-
Federal sites, to determine whether a
Federal facility site poses an actual or
potential threat to health or the
environment and, therefore, qualifies for
the NPL. (Currently, a site is generally
eligible for the NPL if the HRS score is
28.50 or greater.) The application of the
HRS to Federal facility sites is
consistent with CERCLA section 120(d),
which requires EPA to use the HRS i~ - -
evaluating for the NPL the facilities on
the Federal Agency Hazardous Waste
Compliance Docket.

One commenter did not comment on
the policy, but rather is concerned that
no Superfund monies be spent at
Federal facilities. The commenter
believes that neither pre-remedial work
{preliminary assessments and site
inspections) nor remedial work should
be financed by the Trust Fund. _

In response, Executive Order 12580 (¥
FR 2923, January 29, 1987), at section
2(e), delegates the responsibility for
conducting most pre-remedial work to
the Federal agencies. Therefore, the
Federal agencies, rather than the Trust
Fund, finance these activities, with EPA
providing oversight. In addition, section
111({e)(3) of CERCLA, as amended by
SARA, strictly limits the use of the Fund
for remedial actions at Federally-owned
facilities. Although the Administrator
does have the discretion to use funds
from the Hazardous Substances
Superfund to pay for emergency removal
actions for releases or threatened
releases from Federal facilities, the
concerned Executive Agency or
department must reimburse the Fund for
such costs. Executive Order 12580,
section 9{i). The Department of Defense
and the Department of Energy also have
response authority for emergency
removals {(Executive Order, section
2(d}).

Ancther commenter opposes the
policy of placing RCRA-regulated
Federal facilities on the NPL. arguing
that public notification is adequately
addressed by other provisions of
CERCLA (sections 120 (b), (c), and (d)).
and that the policy is inconsistent with ==
section 120{a), which requires that C\
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' in the same manner as any
nongovernmental entity. The commenter
‘believes that the adoption of the
proposed policy is inconsistent with
'EPA’s policy regarding non-Federal
facilities.

In response, CERCLA sections 120 (b},
{c}, and {d} refer to the establishment of
the Federal Agency Hazardous Waste
Compliance Docket and to the
evaluation of facilities on the docket for
the NPL.* The Agency agrees that this
docket will provide the public with some
information regarding hazardous waste
activities at Federal facilities, as well as
information concerning contamination
of contiguous or adjacent property. The
Agency believes, however, that
evaluating sites using the HRS, and
placing on the NPL those sites that pose
the most serious problems, will serve to
inform the public of the relative hazard
of these sites. The listing process also
affords the public the opportuni
examine HRS documents and re rences
for a particular site, and to comment on
a proposed listing. In addition, the NPL
provides response categories and
cleanup status codes for sites, and
deletes sites when no further response is

required, adding to the informational
benefita of using the NPL. Therefore,
EPA believes that listing Federal facility
sites will advise the public of the status
of Féderal government cleanup efforts,
as well as help Pederal agencies set
priorities and focus cleanup efforts on
those sites that present the.most serious
problems, consistent with the NCP (50
FR 47931, November 20, 1985).

As to the comment conce
CERCLA section 120(a), EPA agrees that
the section provides that Federaily-
owned facilities are subject to and must
comply with CERCLA to the same
extent as any nongovernmental entity.
Furthier, sections 120{a)(2) and 120(d)
provide that EPA should use the same
rules and criteria to evaluate Federal
sites for the NPL as are applied to
private sites. However, today’s is
not inconsistent with those mﬁnnl.mh
a threshold matter, i is uncontroverted
that an HRS score of 28.50 or greater is
an eligibility requirement for both
Federal and private sites. The question

“Pursuant to section 120(c) of CERCLA, EPA
published the Federal Agency Hazardows Waste
Compliance Docket on February 12, 1088 (33 FR
4280}. The dockst was estsblished based on
information submitied by Federal sgencies 1o EPA
under sections 3008, 3010, and 3018 of RCRA and
under section 103 of CERCLA. The docket serves to
identify Federal facilities that must be evaluated im
acoordance with CERCLA section 120(d) to
determing {f they pose & risk 10 public heelth end
the environment. Section 120{d) requires EPA to
evalyate facilities on the deckst using the HRS jor
passible inclusion an the NPL.

is, should NPLeBg;b)e Federal sites be

" deferred from listifig as a matter of
policy. As explained above, the Agency
does not believe that CERCLA section
120(a)(2) can be read to require identical
treatment of Federal and private sites in
all circumstances; the fact that Congress
legislated a number of requirements in
addition to, or instead of. those
applicable to private facilities {e.g.,
sections 120 (c), {e)(2), (h)),
demonstrates the legislatars' recognition
of the need to address certain unique
aspects of Federal facilities differently
than for private sites. Rather, EPA

interprets CERCLA section 120(a} to

mean that the criteria to kiat Federal
facility sites should not be mare
exclusionary than the criteria to list non-
Federal sites. In this case, i is cleas thay
if EPA were to apply the non-Federal
RCRA deferred listing policy to Federal
facilities, very few Federal sites would
be considered for the NPL, counter to
the spirit and intent of section 120 {c)
and (d) of CERCLA and the statute’s
legislative history. Moreover, one of the
key factors in EPA's deeision to adopt a
RCRA deferral pelicy for private sites—
the need to manage and-conserve Fund
resources—does not-apply to Federal
facilities because the remedies are not -
Fund-financed. EPA believes thatitis -
appropriafe, and consistent with’
Congressional intent, to take these
differences into account, as long as the
result is not to treat Federal agencies in
a more exclusionary manner than
private facilities.

Two commenters expressed concern
that listing Federal facility sites might
interfere with enforcement activities
under RCRA. One commenter stated-
that the policy is inconsistent with
CERCLA section 120(i), which requires
that Federal facilities comply with all
RCRA requirements.

In response, the Agency's view is that
today's policy will facilitate

enforcement activities at Federal facility.

sites, not interfere with them. In effect,
by encouraging the drafting of
comprehensive IAGs for Federal
facilities, this policy will advance the
goal of site remediation. In addition, the
IAG process allows EPA to take steps to
avoid duplication and conflict; the IAG
may define areas of a Federal facility
that may efficiently be addressed under
RCRA (e.g.. units that are distinct from,
and do not disrupt, CERCLA activities).
In addition, States will be encouraged to
become signatory parﬁu to IAGa,
reducing the likelthood
intergovernmental conﬂict over
furisdiction and the selection of remedy.
In any event, it is not the act of
placing a site en the NPL that crestes &

potential canflict between CERCLA and
RCRA; rather, the corrective action
authorities of the two statutes overlap,
pursuant o statutory design. Indeed, the
aleged interference with RCRA
corrective actions by CERCLA cleanups
can occur at any point in the process,
depending upan the specific facts of the
case. In those cases where the relevant
statutes do overlap, EPA believes that
one of the statutes must sometimes be
chosen for practical reasons, and
Congress has set out a procedure for
resolving such canflicts in CERCLA
section 122(e}(6).'* However, the goal of
today's policy Is to minimize any such
conflicts through the IAG process.

The Agency acknowledges that in the
case of Federal facilfties, listing does
have a significance not present for
private sites. Far instance, CERCLA
section 120{e)(2 5 rovides that for
Federal facility sites on the NPL, EPA
will play a role in selecting remedies,
while CERCLA section 120(a)(4) :
provides that State laws concerning
removal dnd remedial actions shall
-apply to-FPederal facilities when such

. facilities are not on-the NPE (the section

does not discuss how State laws apply
aFederalamMmontthPL).
However, any MueneeinEPAorStnte
rolesnMVmunnn NPL Pederal
faaility sites results from the statutory
scheme reflected in CERCLA sections
m(-m)andm(d). andnot&amthe

ng itself. CERCLA directs EPA
to list Federal sites on the NPL aad then

: speclﬁos certain statutory

consequences.

Further. merely alleging that there
may be some effect on State
enforcement actions as a result of &
policy of including Federal facilities on
the NPL is not grounds fer rejecting
today's policy. The Agency has
reviewed both sides of the question, and
has determined that it is in the best
interest of the public and environmental
protection to place Federal facility sites
on the NPL and thus to make CERCLA
authorities available to achieve
comprehensive remedies for
contamination at such sites (when
npprophate) In addition, the IAG
process, as discussed in this policy, will
serve to minimize duplication and
inconsistency with potential State
orders.

151 i important to note that the section 122(e)(8)
authorisation requiremant at Federal facilities is not
triggered automatically by NPL listing, but rather
takss affect where an R1/FS bas been initlatad st a
Moted Federal ¢ite; 8¢ & matter of policy, this start-
wp point for the R1/FS will not be recognized in
mest antil en enforcesble IAG has been
signed, which may be well after & site ie listed.
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EPA also disagrees with the
commenter's suggestion that today's
policy is inconsistent with CERCLA
section 120(i), which provides that
“nothing in this section [120] shall affect
or impair the obligation of any
department, agency, or instrumentality
of the United States to comply with any
requirement of the Solid Waste Disposal
Act [RCRA] (including corrective action
requirements).” EPA interprets that
section simply to mean that section 120
does not impair otherwise applicable
RCRA requirements; this mandate is met
even if an action is conducted under

"CERCLA, as CERCLA section 121{d){2)
specifically provides that ARARSs of
RCRA and State law must be achieved
with regard to any on-site remedy. Even
if a RCRA or State requirement that is

an ARAR is waived by EPA (section
121(d)(4)), the State may obtain judicial
review of such a waiver, and even if
unsuccessful, may require that the
remedial action conform to the
requirement in question by paying the
additional costs of meeting such
standard (CERCLA section 121(f)(3));
thus, the intent of section 120{i) is
satisfied.

This interpretation of section 120{i)
follows directly from the language of the
provision itself, which states that
“nothing in this section"—as compared
to “nothing in this Act"—shall affect
RCRA obligations. This leaves in place
limitations contained in other sections
of the statute, such as the permit waiver
provision (section 121(e)); the process
for selecting and waiving ARARs

(sections 121 (d})(2) and (d)(4)); and the
ban on remedial actions not approved
by the President (section 122(e)(8)).

For all these reasons, the Agency
believes that today's Federal facilities
listing policy is appropriate, that it
reflects Congressional intent, and that it
is consistent with CERCLA.

Pursuant to the policy described in
this notice, the Agency will place
eligible Federal facility sites on the NPL
even if the site is also subject to the
corrective action authorities of Subtitle
C of RCRA. :

Date: March 8, 1989.

Jonathan Z. Cannon,

Acting Assistant Administrator, Office of
Soflid Waste and Emergency Response.

{FR Doc. 89-5893 Filed 3-10-89; 8:45 am)
BILLING CODE $580-50-1
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